
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 11 July 2018

From: Executive Director – Economy & Infrastructure

CA10/36 – APPLICATION TO CORRECT UNIT CL20 OF THE 
REGISTER OF COMMON LAND – CALDBECK COMMON, 
ANTHONY PHILIP VAUX

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for Common Land 
and Town and Village Greens under the Commons Act 2006.

1.2 An application has been received from Anthony Philip Vaux to correct 
unit No. CL20 of the register of Common Land – Caldbeck Common.

1.3 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s register of common land. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 

3.0 RECOMMENDATION

3.1 It is recommended that the Committee accepts the application and 
corrects the Register of Common Land for the reasons contained 
within this report and on the specific ground that Cumbria County 
Council as Commons Registration Authority made a mistake when 
updating the commons register on 7th September 2004 under the 
Commons Registration Act 1965.



4.0 BACKGROUND

The Application:

4.1 On 19th December 2017 the Council, as registration authority for Common 
Land, received an application on Form CA10 (“the Application”) under 
Section 19(2)(a) of the Commons Act 2006 (“the 2006 Act”) from Anthony 
Philip Vaux (“the Applicant”) for the correction of register unit CL20 Caldbeck 
Common in relation to the grazing rights recorded at entry 281 under the 
name of Thomas Alan Benn, as shown at Appendix 1.

4.2 A copy of the Application is attached to the report at Appendix 2 along with 
subsequent correspondence with the Applicant.

4.3 The right to graze 250 sheep (adult), 12 cattle and 4 ponies on Caldbeck 
Common was provisionally registered as attached to land at entry 46 of 
register unit CL20 on 12th November 1968, and subsequently at entry 101 on 
10th May 1972. On the agreed basis of 1 sheep equalling 1 unit, 1 beast 
(cattle) equalling 4 units and 1 pony equalling 8 units this equated to 330 
units in total.

4.4 As a result of an objection a Commons Commissioner’s decision dated 26th 
July 1982 (Appendix 3) reduced the number of rights to 308 units in total. 
This was recorded in the register and the entries became final on 7th October 
1982.

4.5 A conveyance dated 16th October 1987 transferred the grazing rights for 250 
sheep and 12 cattle to Colin William Bell, whilst a conveyance dated 15th 
December 1987 transferred the grazing rights for 4 ponies to Michael John 
Fearn and Linda Clare Fearn (Appendix 4), effectively ignoring the 
Commons Commissioner’s decision which reduced the total grazing units 
from 330 to 308.

4.6 As a result of application 792 made on the 14th August 2004 the full 308 
units were severed and are now shown as held in gross under the name of 
Thomas Alan Benn at entry 281 of register unit CL20. This application was 
made as a result of a transfer dated  31st March 2004 (Appendix 5), which 
as well as ignoring the previous Commons Commissioner’s decision, 
incorrectly listed 12 cattle and 250 sheep as equating to 308 units. The 
calculation error with regards to units was recognised at the time, and in a 
letter dated 5th July 2004 (Appendix 6) Burnett’s Solicitors effectively agreed 
to claim only 298 units of the 308 units originally sought. Despite this letter 
the application was processed and the full 308 units were transferred and 
are now shown at entry 281.

4.7 The Applicant seeks to correct the apparent errors described above, which in 
effect have resulted in the grazing rights for 4 ponies, originally recorded at 
entry 46, being ignored. The Applicant claims that the errors are twofold:

1) Application 792 transferred 308 units, rather than the 298 units which 
were agreed.



2) Application 792 did not take into account the Commons 
Commissioner’s decision which reduced the total number of units 
from 330 to 308 units.

4.8 The Applicant seeks to correct these two apparent errors which would result 
in the 308 units currently assigned to Mr Thomas Alan Benn being reduced 
to 278.13 units, and the remaining (as yet unclaimed) 29.87 units being 
shown under the name of the original applicant. These 29.87 units represent 
the rights for the 4 ponies, reduced on a pro-rata basis following the 
Commons Commissioner’s decision.

4.9 The Application was deemed to be duly made and on 31st January 2018, a 
notice of application was advertised on Cumbria County Council’s website 
and sent to all relevant parties in accordance with Schedule 7 of the 
Commons Registration (England) Regulations 2014 (“the 2014 
Regulations”). Anyone wishing to object to the Application had until 14th 
March 2018 to do so in writing.

4.10 One objection was received from Mr Christopher Lasper, a copy of which is 
enclosed at Appendix 7. The objection was duly served on the Applicant in 
accordance with the 2014 Regulations and the Applicant responded to say 
that he did “not understand the objection which seems to revolve around an 
obscure point of interpretation which has arisen in a previous case”, and 
confirmed that he was happy for the application to be determined based 
upon the evidence he had already provided.

4.11 Mr Lasper’s objection centres upon the interpretation of Regulation 19(2)(a) 
with regards to what could be construed as a mistake made by the 
Commons Registration Authority. It is important to note that Mr Lasper’s 
objection did not take account of all of the relevant documents (these are 
available on request to anyone wishing to request a copy).  Some of his 
inferred statements, such as the fact that the rights have at all material times 
been held in gross, are incorrect. Mr Lasper was presumably not aware of 
the letter contained at Appendix 6 in which Burnett’s Solicitors accept an 
error in their calculations and forego their claim to the full 308 remaining 
rights. It could be argued that at the time the Commons Registration 
Authority did not need to check and query the figures in the first instance; but 
as they did, and as they received written confirmation that the applicant 
confirmed they did not claim the full 308 units, the Registration Authority 
appears to have been mistaken to have registered the full 308 units, given it 
ought to have known that.

4.12 The Law:

4.13 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Register of Common Land 
and Town or Village Greens. 

4.14 The Application is made under Section 19 (2) (a) of the 2006 Act which 
states: 



“19 Correction

(1) A commons registration authority may amend its register of common land 
and town or village greens for any purpose referred to in subsection (2).

(2) those purposes are – 
(a) correcting a mistake made by the commons registration authority in 
making or amending an entry in the register.”

The application of the law to the facts and evidence of the Application:

4.15 The application complies with the formal requirements as to form and 
content as stipulated in the 2014 Regulations.

4.16 I have considered the 2004 Application, the 1982 Commons Commissioner’s 
Decision and all of the other associated documents and agree with the 
Applicant’s assertion that an error made by the Registration Authority 
resulted in 308 grazing units being registered at entry 281 on 7th September 
2004. In 2004, by their own admission, the solicitors acting on behalf of 
Thomas Alan Benn confirmed his claim was to 12 cattle and 250 sheep, yet 
the Registration Authority proceeded with the registration of all 308 units. It is 
my view that this represents a mistake made by the Registration Authority. 
The mistake should therefore be corrected and the rights reduced 
accordingly to produce an accurate and fair register entry. 

4.17 Section 19 (5) states:

“A mistake in the register may not be corrected in this section if the authority 
considers that, by reason of reliance reasonably placed on the register by 
any person or for any other reason, it would in all the circumstances be 
unfair to do so.”

4.18 In line with the Regulations all interested parties were notified, including 
Thomas Alan Benn whose rights would be reduced should this application 
succeed. The Applicant stated that Mr Benn was already aware of the issue, 
and in any event no objection was received from Mr Benn. To comply with 
regulation 27(7), which requires the Registration Authority to offer the 
opportunity to make oral representations to anyone whose civil rights might 
be determined by an application, I wrote to Mr Benn on 21st June 2018 
offering him such an opportunity. Mr Benn has not responded to this offer.

4.19 Notwithstanding the matters set out at 4.11 above, no objections or 
comments have been made to the Registration Authority from anyone with a 
legal interest in the land.

4.20 In view of the above, I do not consider it to be unfair to any person to make 
the requested correction to the register. 

5.0 Legal Implications

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 



the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Section 19 (2) (a) of the 2006 Act 
have been met. The burden of proof in this regard is firmly upon the 
Applicant to provide the required evidence. The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application. It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as Common Land or being put to 
other use.

5.4 Although the recommendation is for the Committee to proceed with  
determination and acceptance of the Application, the Committee is not 
bound to follow the Recommendation; providing that in reaching its decision 
it applies the correct legal principles and duly considers the evidence. 
Therefore Members are free to accept or reject any of the Recommendations 
in the report. If the members reject the Officer findings and decide either not 
to determine the Application or to reject the Application, the Committee 
should set out their reasons at the meeting.

4.1 It should be noted that the Council may not refuse an application without first 
offering the applicant an opportunity to make oral representations.  
Accordingly, if Members reject the recommendation, such an offer will be 
made before a further report to Committee is made.  

4.2 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 Options
6.1 The Committee may accept or reject the Recommendation.

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by amending register unit CL20, resulting in the 308 
grazing units assigned to Mr Thomas Alan Benn being reduced to 278.13 
units, and the remaining (as yet unclaimed) 29.87 units being shown under 
the name of the original applicant. 

6.3 If the Recommendation is rejected the register will remain unchanged.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the common land or village green register is a legal 
decision and is not a matter of policy or discretion.



7.0 Conclusion
7.1 I am of the opinion that the Application has been validly made. The evidence 

submitted by the Applicant and my own research support the claim that an 
error was made by the registration authority. Under Section 19 (2) (a) of the 
2006 Act this error can be corrected.

7.2 One objection was received which was carefully considered, but Mr Lasper’s 
assertions that no mistake was made by the registration authority appear to 
be refuted by 2004 correspondence showing that both the registration 
authority and Mr Benn’s solicitors were aware of a mathematical error. 
Indeed it was confirmed in writing that Mr Benn would accept a reduced 
claim in rights, but this was not taken into account when the register was 
actually amended. I therefore conclude that on the balance of probabilities a 
mistake was made by the Registration Authority when creating entry 281 in 
2004 and that these rights should be reduced accordingly to show a true and 
accurate account of the rights belonging to Thomas Alan Benn.

7.3 I am recommending that this Committee resolves that the Register of 
Common Land be corrected and entry 281 is cancelled and replaced by two 
new entries, one showing 278.13 grazing units in the name of Thomas Alan 
Benn, and the other showing 29.87 as yet unclaimed grazing rights in the 
name of the original applicant.

Dominic Donnini
Executive Director – Economy & Infrastructure
19th June 2018

APPENDICES

Appendix 1 -  Register copy showing entry 281
Appendix 2 – Application form and correspondence
Appendix 3 – Commons Commissioner’s Decision
Appendix 4 – 1987 Transfer Documents
Appendix 5 – 2004 Transfer 
Appendix 6 – 2004 Letter from Burnett’s Solicitors
Appendix 7 – Objection from Mr Lasper

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Thursby
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.



PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

Commons Act 2006
Commons Registration (England) Regulations 2014
Common Land: Guidance to Commons Registration Authorities and Applicants 
2015.

Contact: Jason Weatherill, 01228 221028, jason.weatherill@cumbria.gov.uk
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